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ISSUES:

@ Was the Intermediary’s adjustment disdlowing Medicare reimbursement for a portion of the
Provider's bad debts proper?
2 Was the Intermediary's reclassification of home hedlth agency costs proper?

STATEMENT OF THE CASE AND PROCEDURAL HISTORY:

Methodist Hospital of McKenzie ("Provider") is a25-bed hospita located in McKenzie, Tennessee.
The Hospita is one of severd hospitals and other providers which are members of the Methodist
Hedlth System, headquartered in Memphis, Tennessee. On September 8, 1995, Riverbank
Government Benefits Adminigrator ("Intermediary™) issued a Notice of Program Reimbursement
(“NPR”) for the Provider’ sfisca year ending December 31, 1992. In Audit Adjustment No. 30, the
Intermediary disalowed payment for $6,916 of the $91,644 in Medicare bad debts claimed by the
Provider. The Medicare rembursement effect of this adjustment is gpproximately $7,000. In Audit
Adjustment Nos. 3 and 9, the Intermediary reclassified costs for ahome hedth billing clerk from the
home hedlth cost center to the Hospital A& G cost center. The Medicare reimbursement effect of these
adjustments is approximately $16,000.2 On March 4, 1996, the Provider filed atimely appea of these
issues with the Provider Reimbursement Review Board (“Board”) pursuant to 42 C.F.R. 88 405.1835-
.1841 and has met the jurisdictiona requirements of those regulations. The Provider is represented by
Mary Susan Philp, Esq., of Powers, Pyles, Sutter & Verville, P.C. The Intermediary is represented by
Bernard M. Tdbert, Esq., of the Blue Cross and Blue Shield Association.

Issue No. 1-Bad Debits:
Facts:

During the cost reporting period under gpped, the Provider segregated its Medicare bad debts into two
groups. The group of bad debt amounts which were identified as Medicare/Medicaid crossover
patients were not subjected to areview for reasonable collection efforts or uncollectibility because
patients who qudify for Medicaid are considered to be medicaly indigent by the Medicare Program.
Dueto thisfact, only the group of bad debts which are not categorized as Medicare/Medicad
crossovers were reviewed by the Intermediary to determineif the 120 day rule was met. These non-

! Provider Position Paper at 2. Intermediary Position Paper at 2 indicates thet the
reimbursement effect of this adjustment is $9,334. See Intermediary Exhibit I-1. Pg. 5.

2 Provider Position Paper at 2. Intermediary Position Paper at 2 indicates that the
reimbursement effect of this adjustment is $14,000.
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crossover bad debts are referenced in the Intermediary workpapers as "Medicare Part A Bad Debts.”
See Intermediary Exhibit 1-1, Provider Exhibit 3.

In making the determination that the bad debt amounts in question were not alowable, the Intermediary
examined the entire population of “Medicare Part A Bad Debts.” According to the Intermediary, the
adjustment was not made on the basis of an error rate. A total of $9,334 of Medicare Part A bad
debts was excluded due to the Provider writing off these claims prior to the application of the 120 day
rule3

The Provider adopted a bad debt collection policy on November 5, 1987 which applied to al system
hospitals* On October 19, 1992, the Provider revised this policy to explicitly state that thereis no
presumption that a bill is uncollectible before 120 days from the date that the Hospitd mailsitsfirg bill.
The policy statesthat “[f]or these debts, the Hospital must be prepared to demonstrate that the debt
was ‘actudly uncollectible” °

The Provider’s bad debt collection policy requiresit to issue a bill shortly after discharge or degth of the
patient.® The policy dso requires additiond collection efforts, including subsequent billings, letters,
telephone cdls and persona contacts. 1d. The collection effort must be a genuine, rather than a token
effort and may include using, or threatening to use, court action. Id. The policy also states that the
Provider may use a collection agency. 1d. In addition, the collection procedures are identical for
Medicare and non-Medicare patients. 1d.

PROVIDER'S CONTENTIONS:

The Provider’s primary contention isthat its bad debt collection efforts were reasonable and complied
with Medicare requirements. The Provider points out that the Medicare regulations require that the
following criteria be met before bad debts are dlowable:

(1) The debt must be related to covered services and derived from
deductible and coinsurance amounts.

(2) The provider must be able to establish that reasonable collection
efforts were made.

3 Intermediary Position Paper a 4. See a0 Intermediary Exhibit 1 for copy of audit
workpaper and applicable portion of adjustment report.

N See Provider Exhibit 1.
° Seepg. 3 of Provider Exhibit 2.

6 See Provider Exhibits 1 and 2.
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(3) The debt was actudly uncollectible when claimed as worthless.

(4) Sound business judgment established that there was no likelihood of
recovery a any timein the future.

42 CF.R. § 413.80(e)

In addition, the Provider acknowledges that the program ingtructions state that a provider may deem a
debt to be uncollectible if, after the provider makes reasonable and customary attempts to collect the
debt, the debt remains unpaid more than 120 days after the firgt bill is mailed to the beneficiary. HCFA
Pub. 15-1 § 310.2.

The Provider contends that the sole basis for the disallowance of a portion of its Medicare bad debts
was the Intermediary's determination that the bad debts were not alowable because the Provider had
written off the debt in less than 120 days. The Provider rgjects this argument, contending that it is met
al the requirements of 42 C.F.R. § 413.80(e). The Provider contends that its collection policies
included sending at least four statements to the beneficiary, as well as making telephone cdls and
persond contacts. The Provider arguesthat it was only after dl of these actions were taken that it
made an internd entry on its books to write off the debt. Accordingly, the Provider believesthat it has
met the last three regulatory requirements under 42 C.F.R. § 413.80(e) to claim the bad debts. The
debt collection efforts were reasonable, the debt was actualy uncollectible, and sound business
judgment established that there was no likelihood of recovery at any timein the future. Therefore, the
Provider fedsits bad debts are dlowable.

The Provider points out that the Intermediary offered the same reason for disallowing each of the bad
debt daims -- i.e., the Provider wrote off the debt in less than 120 days.” The Provider contends,
however, that the Intermediary made errorsin its analys's, as well as misinterpreted and misgpplied
Medicare requirements regarding the presumption of noncollectibility of bad debts. The Provider refers
to severd examplesin its supplementa position paper where the Intermediary made errorsin caculating
the number of days between the “first bill date’ and the date the account was “written-off.”® The
Provider contends that when it tried to resolve the “errors’, the Intermediary refused to recognize the
bad debts associated with the purported errors contending that the "first bill date” should not be used
for purposes of applying the 120-day rule because no demand for payment was made. The Provider
contends that the Intermediary has cited aosolutely no authority for this postion. The Provider further
contends that it cannot be disputed that in each case a statement was sent to the patient on the date in

7

The Intermediary's bad debt audit adjustments workpapers are included at Provider
Exhibit 3.

8 See Provider Supplementa Position Paper at pgs. 1-3.
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guestion, which is denoted on the statement as the "hilling date."™® Thus, the Provider contends that the
Intermediary has no basis for disdlowing its bad debts as to these particular patients.

The Provider argues that HCFA Pub. 15-1 § 310.2 does not mandate the length of timein which a
provider must engage in active collection efforts; it merdy sates that a clam is presumed uncollectible
120 days from the date the first bill ismailed.”® It isthe Provider’s position that the intent of § 310.2is
clearly Sgnded by itstitle "Presumption of Noncollectibility.” (Emphasis added.) The Provider
contends the intent is made absolutely clear by the provison's use of the words "may be deemed.”
(Emphasis added.) The Provider cites severa court cases that have consistently construed the word
"deemed" as establishing a " conclusive presumption.” See, e.g., Ohio Power Co. v. FERC, 880 F.2d
1400, 1413 (D.C. Cir. 1989) (Mikva, J. concurring), H.P. Coffee Co. v. Reconstruction Finance
Corp., 215 F.2d 818, 822 (Emer. Ct. App. 1954), Gulf Qil Corp. v. Heath, 255 Ark. 604, 501
S.\w.2d 787, 789-790 (1973). Thus, by using the words "may be deemed,” HCFA Pub. 15-1 8§
310.2 establishes a conclusive presumption that a Medicare debt is uncollectible if it remains unpaid
more than 120 days after issuance of the first bill. The Provider closes this portion of its argument by
asserting that aMedicare provider that has made “reasonable and customary™ collection efforts may
properly rely on that conclusive presumption to claim reimbursement for a Medicare bad debt. **

The Provider continues its argument by explaining that the problem may be a misunderstanding caused
by the term "write-off." The term "write-off" suggests that a hospital expunges the account from itsfiles
or notifies the patient that the debt is forgiven. However, the Provider contends that it has never taken
any such action with respect to its accounts either before or after the 120-day period. The only thing
that the Provider did was, in some cases, discontinue its own active collection efforts before the
passage of 120 days.*?> The Provider assarts that the write-off was rictly an internd act that was not
communicated to either the patient or the Medicare program and congtituted neither forgiveness of the
debt nor aclam for Medicare rembursement. 1d. The Provider further asserts that it retained a record
of the account and did not claim the account as a Medicare “bad debt” until long after expiration of the
120-day "deeming" period in § 310.2.

The Provider cites numerous Board and HCFA Adminigtrator decisonsin its podition paper that
support its contention that HCFA Pub. 15-1 § 310.2 provides a presumption of noncollectibility only
and that a provider may write off bad debtsin lessthan 120 daysif it demongtrates that its collection

° See Provider Exhibit 9.
10 Provider Position Paper &t 6.
1 Id. At 7.

12 Provider Position Paper at 7.
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efforts were reasonable.** Lourdes Hospital v. AdminiStar of Kentucky, PRRB Dec. Nos. 95-D58,
95-D59, 95-D60, August 31, 1995, Medicare & Medicaid Guide (CCH) 143,585; HCFA Adm.
October 25, 1995, Medicare & Medicaid Guide (CCH) 143,723, Kings Daughters Hospitd v. Blue
Cross and Blue Shield of Kentucky, PRRB Dec. No. 91-D5, November 14, 1990, Medicare &
Medicaid Guide (CCH) 1138,950,, Scotland Memorid Hospitd v. Blue Cross and Blue Shield
Association of North Caralina, PRRB Dec. No. 84-DI74, September 18, 1884 Medicare & Medicaid
Guide (CCH) 1134,225,, HCFA Adm. Dec., November 8, 1984, Medicare & Medicaid Guide (CCH)
1134,410.

The Provider dso explainsthat its cost report, in which it clams Medicare bad debts, is cusomarily
filed 3 months after the fiscal year end. Therefore, any bad debts it claims have been outstanding at
least 90 days of the 120 day “deeming period” in § 310.2.** The Provider contends that the
Intermediary improperly disallowed its bad debt claims. The Provider asserts that it made reasonable
collection efforts which demondtrated that the claims were worthless, and sound business judgment
established that there was no likelihood of recovery at any timein the near future. The Provider,
therefore, contends that it was not required to wait 120 days before ceasing itsinterna collection efforts
and its bad debt claims are proper.

The Provider dso argues that a statutory moratorium on changes in bad debt collection policy
precludes the Intermediary’ s disallowance.*> The Provider points out that Congress has prohibited
HCFA and itsfiscd intermediaries from making changes in bad debt policies which were in effect on
August 1, 1987. See Omnibus Budget Reconciliation Act of 1987 ("OBRA-87"), Pub. L. No. 100-
203, 4008(c). The Provider contends that by making audit adjustmentsto its bad debt clams related
to the 120-day rule, the Intermediary has violated the statutory moratorium on changes to bad debt
policies. The Provider points out that prior to August 1, 1987, its bad debt claims had not been
disdlowed for reasons related to the 120-day presumption.*® Therefore, the Provider contends that the
Intermediary’s disallowance of its bad debt clamsisachange in its audit practices and a violation of
Congress moratorium againgt these changes. See Harris County Hospitd Didlrict v. Shdda, Medicare
& Medicaid Guide (CCH) 143,621 (5 th Cir. 1995).

INTERMEDIARY’S CONTENTIONS:

It isthe Intermediary’ s position that in order for bad debts to be reimbursable by the Medicare
program, four mgor criteriamust be met. Those criteria, as outlined in 42 C.F.R. 8413.80(e), Sate:

3 1d. at pgs. 8-10.
14 See Fn. 2 at Provider Position at 8.
1 Provider Position Paper at 11.

16 Provider Position Paper at 13.
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(1) The debt must be related to covered services and derived from
deductible and coinsurance amounts.

(2) The provider must be able to establish that reasonable collection
efforts were made.

(3) The debt was actudly uncollectible when clamed as worthless.

(4) Sound business judgment established that there was no likelihood of
recovery a any timein the future.

42 C.F.R. §413.80(€).

The Intermediary notes that Medicare bad debts did not vary significantly over the prior year, therefore,
testing was not performed to verify the deductible. As aresult, the Intermediary does not consider the
fird criterion listed aboveto be an issuein thiscase. It isthe Intermediary’ s position that the remaining
three criteria set forth above are closdly related to each other.

The Intermediary argues that determination that a debt is worthless includes ajudgment regarding the
likelihood of future recovery as well asthe obvious prerequisite that reasonable collection efforts were
made. In the current case, the Intermediary asserts that the Provider’ s collection efforts appear to be
incongistent among the population of Medicare bad debts. The Intermediary points out that 17 of the
tota of 32 bad debt items were not written off until after the 120 day period.*” However, the
Intermediary contends that the Provider made no effort to document how the 15 exceptions (i.e. write-
off inlessthan 120 days) to the 120 day rule would be dlowable. The Intermediary notes that a patient
who died without an estate would be an example of an exception to the 120 day rule and therefore
qudify for an immediate write-off.

The Intermediary refersto the program indructions found in the Provider Reembursement Manud,
(HCFA Pub. 15-1) § 310.2 which states:

[i]f after reasonable and customary attempts to collect a hill, the debt
remains unpaid more than 120 days from the date the firg bill is mailed
to the beneficiary, the debt may be deemed uncollectible.

Id.
Based on the above program ingtruction, the Intermediary assertsit has the authority to presume that a

debt is uncollectible after 120 days of reasonable collection efforts. If the debt is written off sooner, the
Intermediary contends that it has the respongibility to examine the Provider's documentation to

v See Intermediary Exhibit I-1.



Page 8 CN:96-1086

determine if the account is actualy worthless when written off. The Intermediary maintains thet the
presumption of "uncollectibility” isSmply not avallable as an option to the Intermediary if the debt is
written off in less than 120 days. If the debt is documented by the Provider to be actudly uncollectible
and reasonable collection efforts have been performed, the Intermediary maintains that it would be able
to alow the amount claimed.

Due to the presumption of uncollectibility afforded it in HCFA Pub. 15-1 § 310.2, the Intermediary
maintains that there is a clear digtinction in how bad debts that have passed the 120 day test areto be
treated as opposed to those which were written off in less than 120 days. The Intermediary argues that
for bad debt clams for which there have been reasonable collection efforts attempted and which have
been outstanding for more than 120 days, a presumption of uncollectibility may be applied. For those
bad debt claims which have not been outstanding for more than 120 days, the Intermediary contends
that not only is it mandatory for these debts to be pursued by reasonable collection efforts, but,
furthermore, the Provider must prove to the Intermediary by adequate documentation that the debts are
actudly uncollectible. The Intermediary further contends that dlowing bad debt claims without
documentation that the debts are actualy uncollectible would, in effect, grant them the same dlowable
status as those debts which are outstanding for more than 120 days.*®  The Intermediary notes that a
mgjority of the bad debts written off were written off in much less than 120 days.*®

The Intermediary argues that the regulations at 42 C.F.R. § 413.20(d) require the Provider to maintain
aufficient financid records and to furnish such information to the Intermediary asis necessary to assure
proper payment. The Intermediary contends that the burden of proof that the bad debts in question are
dlowable rests with the Provider. The Intermediary further contends that since the Provider made no
effort to document the uncollectibility of the debts at issue in this case, it must disdlow the amounts
clamed.

The Intermediary does not consider the Provider’s contention that collection efforts continued after the
date of write-off asamaterid fact in thiscase. While the Intermediary does not dispute the Provider's
contention that the amounts were turned over to a collection agency, no documentation has been
submitted demonstrating that the agency exercised reasonable collection efforts. When the Provider
attemptsto collect for 120 days, a presumption of uncollectibility is dlowed at that time. 1If the
presumption of uncollectibility is not available due to an early write-off, the Intermediary argues thet it
cannot assume that a collection agency continued appropriate collection procedures unless the Provider
submits documentation demongtrating these procedures. The Intermediary maintains that the burden of
proof rests with the Provider. Without documentation supporting a continuation of reasonable
collection efforts after the write-off, the Intermediary must conclude that reasonable collection efforts
were not made.

18 Intermediary Position Paper at 9.

19 See Intermediary Position Paper at 10 for examples. See dso Intermediary Exhibit I-1.
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Due to the reasons stated above, the Intermediary respectfully requests that the Board uphold its
adjustment on Medicare Bad Delts.

Issue No. 2: Reclassfication of home hedth agency cods:
Facts:

The Provider is a hospita-based home hedlth agency which provides nursing, therapy and home hedlth
alde sarvices to Medicare beneficiaries in their homes. In the Provider's “asfiled” FY E 12/31/92
Medicare Cost Report, the cost relating to a provider-based home hedlth agency (HHA) clerical
employee was directly assigned to the home hedth agency Adminigrative and Generd (A& G) cost
center. Thejob description for this position,? titled “Billing Clerk” states that the employee was
respongble for: 1) data entry/retrieva of financid information and reports required by agency/hospita
policy and regulatory bodies; 2) data entry/retrieval of patient medical information and reports required
by agency/hospitd policy and regulatory bodies; 3) agency hilling for patients with private insurance,
Medicare, Medicaid and for co-insurance billing; 4) supporting and encouraging harmonious working
relationships within the agency, hospitd saff, patientsfamilies and physicians and computer resources,
and 5) adhering to and promoting agency/hospita policies.

The home hedth agency paid thisindividud a sdary of gpproximately $14,000 in fisca year 1992. The
sday and rdated cogts for thisindividua were recorded in the home hedth agency A& G cost center.
Each of the home hedlth agency's cost centers below the home hedlth agency A& G cost center on the
cost report received an dlocation of these costs using the step-down methodol ogy.

Since billing and other adminigrative costs of the Provider were also reported in the Hospita'sA & G
cost center, the Intermediary believed that directly assigning the same costsin the HHA creeted a
duplication of these expenses through the cost dlocation process to the HHA. The Intermediary made
an adjustment during the cost report audit to reclassify the billing and other codts of this employee back
to the Hospitd’ s A & G cost center in order to diminate what it perceived was a duplication of cogts.#
It isthe Provider’s position, however, that dl of this employee's functions reated to, and benefitted the
home hedlth agency and that thisindividua did not perform any duties which directly or indirectly
benefited the hospitd.?

The effect of the Intermediary’s adjustment was thet the cogts for the home hedlth billing employee were
alocated with the Hospitd’s A& G costs under the step-down method. Accordingly, the costs for the

20 See Provider Exhibit 5,

2 See Intermediary Exhibit 6 for audit workpaper and applicable portion of adjustment
report. The Provider notes that this adjustment was not made by the Intermediary
during its audit of the 1991 cost report. See Provider’s Exhibits6 & 7.

22 Provider Position Paper at 15.



Page 10 CN:96-1086

home hedlth billing employee were alocated to dl cost centers, including Hospital costs centers, below
the Hospitd’ s A& G cost center line on the cost report.

PROVIDER'S CONTENTIONS:

The Provider contends that it properly reported the costs for the home hedlth agency billing employeein
the home hedlth agency A& G cost center. The hilling clerk was employed by, and performed duties
exclusvdy for, the hospita-based home hedlth agency. The Provider argues that these costs were
costs of the home hedlth agency, not the Hospital. Accordingly, there is no reason for the costs to be
reported in the Hospital A& G cost center or for other Hospital cost centers to recelve a share of these
cods. The Provider points out thet the Intermediary has not disputed that the home hedlth billing and
clericd employee a issue here provided services only for the hospita-based home hedlth agency and
performed no sarvices for the Hospitd itsdf.?® It isthe Provider’s position that reclassification of the
home hedth billing clerk's cogsts to the Hospitd adminigrative and generd ("A&G") cost center means
that these costs will be alocated to various Hospital cost centers which derived absolutely no benefit
from the services of thisindividud. 1d. Thus, the reclassfication of the sdary and related costs for this
position to the Hospitd A& G cost center violates a fundamenta principle of Medicare cost dlocation:
genera service costs must be allocated to other cost centers on the basis of services rendered. HCFA
Pub. 15-1 § 2302.9 (Provider Exhibit 10).

The Provider contends that the Medicare provisions regarding direct alocations of generd services
costs support it's methodology.* The Provider assarts that the first Medicare requirement for direct
cogting is that the direct assgnment of costs must result in a more accurate allocation of costs. See 42
C.F.R. 8§413.24(d)(2)(ii); HCFA Pub. 15-1 § 2310. In this case, the Provider contends that its
methodology clearly results in more accurate cost finding, while the Intermediary's methodology results
in an dlocation of the home hedth billing employees costs to Hospital cost centers which receive no
benefit from the services of the hilling employee.?

The Provider maintains that the billing clerk performed duties exclusively for the hospita-based home
health agency, and none of the Hospital cost centers benefitted from the services of the billing
employee.

The Provider ds0 offers an dternative argument that the provisons of the Medicare regulaions and
manuals regarding direct cost alocations are ingpplicable to this case because the billing cogs are the
costs of the home health agency, not the Hospital. Because these are costs of the home hedlth agency,
the Provider asserts that they are properly reported with the home hedlth agency's costs and thereis no

238 Provider Supplemental Position Paper at 3.
24 Provider Position Paper at 18.

2 Id.
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need to "direct cost" these expenses.?® Even with this argument aside, the Provider believes thet the
Medicare principles regarding direct costing support its cost reporting method.

As an example to support its argument, the Provider notes that one of the cost centers which received
an dlocation of the home hedth hilling clerk’ s costs on the Hospita cost report is the Hospital's
operaing room cost center. The Provider assarts that the home hedlth billing dlerk had no involvement
with any bills which were generated as aresult of operating room services. Accordingly, the Provider
maintains that an dlocation of the cogts for the home hedth billing clerk to this cost center violates
HCFA Pub. 15-1 § 2302.9, which states that general service costs are to be alocated on the basis of
sarvices rendered. Additiondly, the Provider notes that

the Intermediary’'s dlocation methodology results in the home hedlth agency receiving only asmal
dlocation of the total costs for the home hedlth billing employee, despite the fact that the employee's
time was devoted exclusvely to home hedth billing maiters. The Provider contends thet this result is
obvioudy improper because the billing employee worked exclusvely for the home hedth agency.

The Provider contends that the Intermediary’ s argument, that assgnment of these codts to the home
hedth agency will result in aduplication of codts, isillogical and unpersuasive. The Provider points out
that as part of the step-down cost alocation process, hospital-based home health agencies receive an
alocation of costs from the hospitd A& G cost center. Thisadlocation is proper because the hospital-
based home hedth agency benefits from the management and supervison furnished by the Hospitd, as
well astheindirect codts rdating to that management and supervison. The Provider assertsthet if the
Intermediary's methodology were accepted, it would mean that there would be no hospital-based home
hedlth agency A& G costs since the same types of costs would also be found in the Hospitd A& G cost
center. The Provider further assarts thet virtudly every category of administrative function or cost which
isincluded in the home hedlth agency A& G cost center will have a counterpart in the hospitd A&G
cost center.

Under the Intermediary’s rationale, all home hedth agency A& G costs would have to be reclassified to
the hospital's A& G cost center in order to avoid duplication. The Provider contends that this approach
is clearly incongastent with established Medicare cost reporting requirements which require the
establishment of a separate A& G cost center for the hospital-based home hedlth agency. 2’

The Provider points out that the Board has frequently held that certain costs should not be assigned to
the A& G cost center, but rather, should be assigned to the specific cost center which benefited from

2 Id.

2 See Form HCFA-2552-92, Hospital and Hospital Health Care Complex Cost Report,
Supplemental Worksheet H-4, Line | (Adminigrative and Generd-HHA Cost Center)
(Provider Exhibit 15); HCFA Pub. 15-2, 88 2845, 2845.1 (Allocation of HHA
Adminigrative and Generd Costs) (Provider Exhibit 16).
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those services. For example, the Board held in St. Elizabeth Hospital v. Blue Cross Assoc./Hospital
Aan, Inc., PRRB Dec. No. 81-D69, Medicare & Medicaid Guide (CCH)

131,475 (Provider Exhibit | 1), that utilization review costs should not be assigned to a provider's
A& G cost center because the costs related soldly to inpatient services. Thus, alocation of the coststo
outpatient cost centers as part of the provider's A& G costs was improper.

The Provider points out that the courts have reached smilar conclusons. For example, in Chicago
College of Osteopathic Medicine v. Heckler, Medicare & Medicaid Guide (CCH) 134,044 (N.D. IlI..
1984) (Provider Exhibit 12), the federd district court held that the cost of amedical director's office
should not have been classified as A& G because the medical director's activities related only to patient
care sarvices. The court concluded that the medica director expense could not be classified as A& G
because A& G expenses are alocated to al components of the provider, including nonreimbursable
cost centers which were not benefited by the medical director costs.

Similarly, the Board has ruled that the assgnment of the costs of services furnished by outside
contractors to individua departments which benefit from these servicesis more accurate than assgning
such costs to agenera service cost center. St. Mary's Hospital and Medical Center v. Blue Cross and
Blue Shield Assn, PRRB Dec. No. 90-D34, Medicare & Medicaid Guide (CCH) {38,627 (1990)
(Provider Exhibit 13); &. John's Hospital & Hedth Center v. Blue Cross and Blue Shiddd Assn, PRRB
Dec. No. 84-D131, Medicare & Medicaid Guide (CCH) 1 34,163 (1984) (Provider Exhibit 14).
The Provider argues that clearly here, in the current case, the assgnment of the codts of the billing clerk
to the home hedlth agency results in amore accurate dlocation of costs than does the Intermediary's
methodology whereby these costs are dlocated to various Hospital cost centers which derive
absolutely no benefit from them.?® Therefore, the Provider assarts that it meets the first requirement for
the direct assignment of codts.

The Provider asserts that the second requirement for the direct assgnment of costsisthat the
assgnment must be made as part of the provider's "accounting system with costs recorded in the
ongoing normal accounting process.” HCFA Pub. 15-1 § 2307. As dtated above, the home hedlth
billing employee was an employee of the home hedlth agency. Therefore, the cogts for the employee
were recorded in the home health agency's financid records as part of its routine accounting process,
and the Provider meets this second requirement.

The Provider acknowledges that the third requirement for the direct assgnment of costsisthat the
intermediary must grant prior gpproval. HCFA Pub. 15-1 § 2307. The Provider contends however,
that in recent cases, the Board has adopted a "no harm, no foul” gpproach to this requirement and
alowed providers to use a more sophisticated cost alocation methodology without prior approvd if the
methodology resulted in a more accurate dlocation of costs than the intermediary’'s methodology. See
Pinnacle Care Drug Gross-Up Group Appedl, PRRB Dec. No. 97-D41, Medicare & Medicaid Guide

28 Provider Supplemental Position Paper at 4.
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(CCH) 145,167 (1997); Sunbet Hedth Care Centers Group Apped, PRRB Dec. No. 97-DI3,
Medicare & Medicaid Guide (CCH) 144,923 (1996). In the current case, the Provider contends that
its method of cost reporting resultsin a more accurate alocation of cogts than does the Intermediary’'s
method, therefore, prior approvd is not necessary.

The Provider dso rgects the Intermediary’ s argument that HCFA Pub. 15-1 § 2307 requires that al
cossin agenerd service cost center must be directly assgned if any costs areto be. (Emphasis
added) The Provider asserts there is no such requirement in section 2307. The Provider contends that
the applicable portion of this section only refers to the direct assgnment of those costs "which can be
directly alocated,” and it does not state that dl costs in the general service cost center must be directly
assgned.

The Provider contends that this argument is aso clearly contradicted by numerous Board rulings which
have upheld the direct assgnment of certain costs even though thereis a generd service cost center for
that category of cost. See, e.g., Medicd Center of Garden Grove v. Blue Cross of Cdifornia, PRRB
Dec. No. 95-D1, Medicare & Medicaid Guide (CCH) /42, 913 (1994) (upholding direct assgnment
of maintenance and repair cods to individua benefiting department rather than to maintenance and
repair cost center) (Provider Exhibit 17); Western Medica Center v. Blue Cross of Cdifornia, PRRB
Dec. No. 97-D2, Medicare & Medicaid Guide (CCH) 144,744 (1996) (same) (Provider Exhibit 18).

Furthermore, the Provider explainsthat it must be kept in mind that the home hedlth billing clerk's costs
were recorded in the home hedlth agency A& G cost center in the first place and were never recorded
in the Hospitd A& G cost center until the Intermediary reclassified them.

To summarize, the Provider contends that it properly recorded the costs for the home hedlth agency
billing employee in the home health agency A& G cost center. The Provider further contends that its
methodology resulted in a more accurate alocation of cogts than the Intermediary's methodol ogy, the
allocation was made as part of its routine record-keeping process, and has been approved by the
Intermediary through its acceptance of this methodology for prior years. Accordingly, the
Intermediary’s reclassification was improper and should be reversed.

INTERMEDIARY’S CONTENTIONS:

The Intermediary argues that an integrd part of the Medicare cost report in determining the proper
Medicare rembursement due to a Medicare provider is the dlocation of overhead cogtsto the
revenue-producing cost centers. This alocation process, caled "cost finding”, is addressed in 42
C.F.R. §413.24 (See Intermediary Exhibit 1-7). The Intermediary assertsthat most providers,
including the one in this case, use the cost finding method cdled the "step-down method* which is
described as follows in section 413.24(d)(1):
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"(I) Step-down method. This method recognizes that services rendered
by certain nonrevenue producing departments or centers are utilized by
certain other nonrevenue-producing centers as well as by the revenue-
producing centers. All costs of nonrevenue-producing centers are
alocated to al centers which they serve, regardless of whether or not
these centers produce revenue.”

ld.

The Intermediary points out that in using the step-down method of cost finding, overhead cogtsin cost
centers such as Adminidirative and Generd, Operation of Plant, and Housekeeping are alocated to the
departments utilizing these sarvices.

The Intermediary aso refersto HCFA Pub. 15-1 § 2307 which discusses an aternative to cost finding
caled direct assgnment of codts, or direct costing. The Intermediary defines direct costing as the
process of identifying overhead costs specificaly applicable to the revenue-producing cost centers and
directly classfying these cogisin those revenue-producing cost centers rather than alocating the cost on
adatigtica basis?® The Intermediary contends that section 2307 clearly states the criteria which must
be met in order for direct costing to be dlowed, the primary requirement being that "dl direct costs be
identified and assgned to the revenue-producing cost centers” 1d. Intermediary Exhibit 1-8 (“emphasis
inorigina”) The Intermediary maintains thet all costs should be identified so that a provider is not ble
to select only certain cogts to be directly assigned, therefore resulting in an ingppropriate duplication or
loading of the costsin a particular cost center.

The Intermediary explains that the Provider has a provider-based home hedlth agency to which it has
directly assgned certain agency adminigrative and generd cogts, those being the billing and other
administrative costs in question, on the Medicare cost report.*® The Intermediary maintains that these
costs have been included in the home hedlth agency's A& G cost center while the same type costs for dl
other departments of the Provider have been included in the Hospitd’s A& G cost center. The
Intermediary contends that the Hospitd’s A& G cost center is dlocated to al departments including the
home health agency cost centers on the basis of accumulated cost, and because of this reporting, the
home hedth agency is recelving a duplicative share of billing and other adminidrative costs by receiving
100 percent of the agency's costs and an alocated portion of the hospital’ s costs. 1d.

The Intermediary argues that the Provider did not meet the criteria established in HCFA Pub. 15-1
when it directly assgned the billing and other adminigrative cods to the home hedth agency cost center
on the Medicare cost report. The Intermediary assertsthat dl billing and other administrative costs on

2 Intermediary Position Paper at 15.

%0 Intermediary Position Paper at 16.
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the cost report have not been identified, only the home health agency costs. The Intermediary contends
that the Provider hasincluded directly assigned billing and other adminigrative costsin the home hedth
agency cost center and has aso alocated hospitd billing and other adminigtrative costs to the home
hedlth agency through the cost dlocation process, thereby violating section 2307 with the duplication of
costs.

The Intermediary points out that the Medicare cost report reflects a cost center entitled "Home Hedlth
Agency Adminidrative and Generd." According to the Intermediary, this cost center is designed to
contain costs which would apply to al the other agency departments and to capture these departmental
costs and dlocate them to the various disciplines of the agency. It isthe Intermediary’ s position that the
home hedth agency A& G cost center was not designed to contain directly assgned costs when costs
of the same type are not directly assgned to any other cost center, thereby creating a duplication by
both directly assigning and dlocating the same type costs.**

It isthe Intermediary’ s primary contention that the duplication of the billing and other adminidrative
costsin the HHA cost center benefits the Provider by shifting more of the Provider's cost to the
Medicare Program, thus increasing the Provider's reimbursement from the Program. The Intermediary
points out that cost-shifting has been addressed previoudy in the 1987 decision by the U.S. Didtrict
Court for the Eastern Didtrict of Cdiforniain the case of Childrens Hospital of San Francisco, a
Cdifornia nonprofit corporation, et a. v. Bowen, U.S. Digtrict Court for the Eastern Didtrict of
Cdlifornia, Civ. No. S-85-0092-MLS, Sept. 3, 1987, Medicare & Medicaid Guide (CCH) 136,679
(“Childrens”)** The Intermediary contends that in this case, the Medicare Program was found to be
erroneoudy cost-shifting Provider malpractice costs.

The Intermediary contends that prior to 1979, ma practice insurance costs were treated the same as
any other overhead adminidtrative and genera cog, i.e., dlocated to the ancillary cost centers through
the cogt dlocation process, and reimbursed to the Provider based on the facility's Medicare utilization
rae. The Intermediary points out that the Secretary then promulgated the 1979 malpractice insurance
rule which removed mal practice costs from the standard alocation process, which in many instances
shifted cost away from the Medicare Program, resulting in less reimbursable costs to the provider
community.

The Intermediary asserts that the Program'’s practice of shifting ma practice insurance costs was
overturned repeatedly in the court system. In the Childrens decision, the court Stated that it "agrees
with the decisons of the many circuit courts that have considered the validity of the rule that was
previoudy in force ... and finds that the 1979 mapractice insurance ruleisinvaid because it violates the
datutory prohibition againgt cost-shifting.” 1d.

3 Intermediary Position Paper at 18.

% Intermediary Exhibit 1-9.



Page 16

CN:96-1086

The Intermediary contends that the prohibition againgt cost-shifting found in U.S.C. §81395x(v)(1)(A)
gopliesto the issue in the ingtant case regarding HHA hilling and other adminidrative cogts. Asthe
court ruled againg the Program's shifting of ma practice costsin Childrens, the Board should so rule
agang the Provider's shifting of HHA hilling and other adminidtrative cogsin thiscase. Therefore, the
Intermediary respectfully requests that the Board uphold its adjustment to reclassify HHA hilling and

other adminigrative costs to the hospitd A& G cost center.

CITATION OF LAW, REGULATIONS, AND PROGRAM INSTRUCTIONS:

1.

Law - 42 U.S.C.:

§ 1395x(v)(1)(A)

Regulations - 42 C.F.R.:

88 405-1835-.1841

§ 413.20(d)

§ 413.24 ¢ s5q

§ 413.80 et seq

Reasonable Cost

Board Jurisdiction

Financia Data and Reports-
Continuing Provider
Recordkesping Requirements

Adequate Cost Data and Cost
Finding

Bad Debts, Charity, and
Courtesy Allowances

Program | nstructions-Provider Reimbursement Manual, Part 1(HCFA Pub. 15-1):

§310.2

§2302.9

§ 2307

§2310

Presumption of Non-
Coallectibilty

Generd Sarvice Cost Centers

Direct Assgnment of Generd
Service Costs

More Sophisticated Methods
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Program Ingtructions-Provider Reimbursement Manual, Part 1| (HCFA Pub. 15-2):

§ 2845 - Allocation of HHA
Adminigrative and Generd
Costs

Cases:

Ohio Power Co. v. FERC, 880 F.2d 1400 (D.C. Cir. 1989) (Mikva, J. concurring).

H.P. Coffee Co. v. Reconstruction Finance Corp., 215 F.2d 818 (Emer. Ct. App. 1954).

Gulf Qil Corp. v. Heath, 255 Ark. 604, 501 S.\W.2d 787 1973).

L ourdes Hospitdl v. AdminiStar of Kentucky, PRRB Dec. Nos. 95-D58, 95-D59, 95-
D60, August 31, 1995, Medicare & Medicaid Guide (CCH) 143,585; HCFA Adm. Dec.,
October 25, 1995, Medicare & Medicaid Guide (CCH) 143,723.

King's Daughters Hospita v. Blue Cross and Blue Shidd of Kentucky, PRRB Dec. No.
91-D5, November 14, 1990, Medicare & Medicaid Guide (CCH) 1138,950.

Scotland Memoriad Hospitd v. Blue Cross and Blue Shied Association of North Caralina,
PRRB Dec. No. 84-DI74, September 18, 1984, Medicare & Medicaid Guide (CCH)
134,225, HCFA Adm. Dec., November 18, 1984, Medicare & Medicaid Guide (CCH)
134,410.

Harris County Hospita Didrict v. Shada, Medicare & Medicaid Guide (CCH) 43,621
(5th Cir. 1995).

Childrens Hospital of San Francisco, a Cdlifornia nonprofit corporation, et d. v. Bowen,
U.S. Digtrict Court for the Eastern District of California, Civ. No. S-85-0092-MLS, Sept.
3, 1987, Medicare & Medicaid Guide (CCH) 36,679.

Chicago College of Osteopathic Medicine v. Heckler, Medicare & Medicaid Guide (CCH)
134,044 (N.D. Ill.. 1984).

S Mary's Hospital and Medica Center v. Blue Cross and Blue Shiedd Assn, PRRB Dec.
No. 90-D34, Medicare & Medicaid Guide (CCH) 1 38,627 (1990).

St John's Hospitd & Hedth Center v. Blue Cross and Blue Shidd Assn, PRRB Dec. No.
84-D131, Medicare & Medicaid Guide (CCH) 1 34,163 (1984).




Page 18

CN:96-1086

Pinnacle Care Drug Gross-Up Group Apped, PRRB Dec. No. 97-D41, Medicare &

Medicaid Guide (CCH) 1 45,167 (1997).

Sunbelt Hedth Care Centers Group Apped, PRRB Dec. No. 97-DI3, Medicare &
Medicaid Guide (CCH) 1 44,923 (1996).

Medicd Center of Garden Grove v. Blue Cross of Cdifornia, PRRB Dec. No. 95-D1,
Medicare & Medicaid Guide (CCH) 142, 913 (1994).

Wesern Medica Center v. Blue Cross of Cdifornia, PRRB Dec. No. 97-D2, Medicare &
Medicaid Guide (CCH) 1 44,744 (1996).

St Elizabeth Hospita v.Blue Cross Assoc./Hospitd Plan, Inc., PRRB Dec. No. 81-D69,
Medicare & Medicaid Guide (CCH) 131,475.

Other:

Omnibus Budget Reconciliation Act of 1987 ("OBRA-87"), Pub. L. No. 100-203,
4008(c).

Form HCFA-2552-92, Hospital and Hospital Health Care Complex Cost Report,
Supplemental Worksheet H-4, Line | (Administrative and Genera-HHA Cost Center)

FINDINGS OF FACT, CONCLUSIONS OF LAW AND DISCUSSION:

The Board, after consderation of the facts, parties contentions, and evidence presented, finds and
concludes asfollows:

Issue 1- Bad Debts:

The Intermediary’ s adjustment was related to bad debts claimed by the Provider that were not
outstanding for at least 120 days. The basis of the Intermediary’ s adjustment was that a presumption of
uncollectibility is not available if adebt iswritten off in lessthan 120 days. The Intermediary dso
acknowledged that if the debt ( those written off in less than 120 days) is documented by the Provider
to be actualy uncollectible and reasonable collection efforts have been performed, it would be able to
adlow the amount clamed.®

33

Intermediary Position Paper at 8.
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The Provider asserts that the sole basis for the disallowance of a portion of its Medicare bad debts was
the Intermediary’s determination that the bad debts were not alowable because it had written off the
debt in less than 120 days. The Provider rgects this argument, contending thet it has met dl the
requirements of 42 C.F.R. § 413.80(e).

The Board notes that the regulations at 42 C.F.R. §413.80(¢) provides four (4) criteriathat a provider
must meet with respect to areceivable from a beneficiary in order to claim that recelvable as a bad
debt. In generd, aprovider must establish that a debt relates to covered services and is derived from
deductible and co-insurance amounts, that reasonable collection efforts were made, that the debt was
actudly uncollectible when clamed, and that sound business judgement indicates that thereis no
likelihood of future recovery.

The Board finds that there were two (2) Provider Medicare bad debt policiesin effect during the cost
reporting year a issue in this case.®* The Board further notes that the bad debt policy in Provider
Exhibit 1, dated November 5, 1987 was revised by the bad debt policy in Provider Exhibit 2, dated
October 19, 1992. The Board finds that a Sgnificant difference in the two policies was that the 1992
policy specificaly required documentation associated with writing off accounts in less that 120 days.
More specificaly, the 1992 policy states that, “. .with respect to debts that are claimed in 120 days or
lessfrom the firgt hill. For these debts, the Hospitd must demondtrate that the debt was “actudly
uncollectible”.*> (Emphasis added.)

The Board notes that at the time the cost report was filed, the revised (1992) bad debt policy wasin
effect. Accordingly, the Board concludes that there was no documentation in evidence to support that
the Provider was adhering to its revised bad debt policy as noted above. More specificaly, there was
no evidence in the record to demongtrate why 11 of 32 accounts were actudly uncollectible and written
off inless that 120 days, as compared to the 21 accounts that were written off in over 120 days.**

The Board notes the sub-issue in this arearelating to four (4) accounts in which the Provider asserts
were clearly in error on the Intermediary’ s workpaper. The Board agrees with the Provider that the
evidence supports its contention that these four (4) accounts were actually written off in over 120 days.

3 See Provider Exhibits 1 & 2.
35 Provider Exhibit 2, pg. 3 of 8, sec. C.

% The Intermediary’ swork paper, a Intermediary Exhibit 3, indicates that the Provider
wrote off 15 of the 32 accountsin lessthat 120 days. The Intermediary’ s adjustment
was based on its belief that these 15 accounts were written off in less than 120 days.
The Provider has submitted documentation in its Supplementa Position Paper at Exhibit
9in support of its contention that the Intermediary’ s analyss was in error for four (4) of
the 15 accounts. Therefore, the Provider contends that the corrected workpaper
should reflect that only 11 of the 32 accounts were written off in less than 120 days.
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The Board aso addresses the Provider’ s argument that a statutory moratorium on changes in bad debt
collection palicy precludesthe Intermediary’ s disalowance. The Board concludes that snce the
Provider did not follow its own bad debt collection policies, theissue is moot.

|ssue 2-Redassification of home hedth agency cods

The Provider is a 25-bed hospital that operated a HHA during the subject cost reporting period. The
HHA, during this period, employed one full-time individua as ahilling clerk. The Provider charged the
sdary and rdated cogts of thisindividua to the HHA cost center within the hospital cost report. The
Intermediary, however, reclassified these costs to the Provider’ s A& G cost center to be allocated to all
revenue producing cost centers.

The Intermediary argues that the reclassification is necessary according to Medicare' s “direct
assgnment” rules. In particular, the Intermediary asserts that the reclassification avoids an
inappropriate allocation of overhead to the HHA, i.e.,, 100 percent of the subject clerk’s costs plus a
portion of the Provider's cogts for the same types of services that would be alocated to the HHA
through the cost report process.

The Provider asserts that Medicare' s rules regarding direct assgnment do not apply to the instant case
because the individua in question was an employee of the HHA and not the Provider, and because this
individua performed services exclusvely for the HHA. Notwithstanding, the Provider aso maintains
that charging thisindividud’ s costs to the HHA cost center results in a more accurate method of cost
finding than dlocating the cogts through the Provider' s A& G cogt center, which is the primary objective
of Medicare' s cost finding process.

The Board finds that the HHA,, dthough hospital-based is, itsdlf, aMedicare provider. 1t was certified
by the Medicare program separately from the Provider’ s certification, and operates under its own
Medicare provider number. These circumstances, coupled with the fact that the subject individud was
employed by the HHA and worked solely for the HHA, affirms the propriety of the Provider’s position.
The Board finds that the Provider’s practice of recording the costs of this particular employee in the
HHA cost center reflects a sound and proper accounting policy.

The Board notes that the applicable Medicare cost reporting forms support the Provider’ s accounting
of theclerk’scosts. Specificdly, the“H” series of the Form HCFA 2552, Medicare Cost Reporting
Forms for Hospitals and Hospital Hedlth Care Complexes, provides a mechanism for a hospital-based
HHA to record and alocate its own A& G costs. While the ingtructions for these forms do not address
the exact circumstances at issue, the Board finds no basisin the indructions to digtinguish the
adminigtrative and generd nature of the subject clerk’ s costs from any other A& G cogts that may be
charged to the HHA cost center.

The Board aso notes that there are no disputes in this case regarding the Provider’ s assertion thet the
subject clerk was employed by the HHA and not by the Provider, or the contention that the clerk



Page 21 CN:96-1086

worked only for the HHA. Evidence of the individua’ s respongiilities and commitment to HHA
mattersis provided at Provider Exhibit P-5.

The Board dso finds that assigning the clerk’s costs to the HHA cost center resultsin a more accurate
method of cost finding than charging these expenses to the Provider' s A& G cost center. As noted, the
subject individua worked solely for the benefit of the HHA. Y« if the costs were dlocated through
the Provider' s A& G cost center, many hospital departments that received absolutely no benefit from
the clerk’ s efforts would receive a part of the costs. Also, since the dlocation of the Provider' sA& G
cost center is based upon accumulated cost, and since the hospital’s costs are far greater than those of
the HHA, the HHA would receive only asmdl portion of its own employee expenses.

In this same context, the Board rgjects the Intermediary’ s argument that charging the clerk’ s costs to
the HHA cost center resultsin an improper dlocation of the Provider’s or hospital’s overhead. The
Board' sandysdis of this argument is based upon materidity. That is, recording the clerk’s costsin the
HHA cost center does result in some additiona hospital overhead being allocated to the HHA because,
as previoudy mentioned, the alocation is based upon accumulated cost. However, because the
hospitd’ s cogts are understood to be so much greater than those of the HHA, the actual affect of the
clerk’s cogts on the dlocation is consdered insgnificant. In dl, the Provider’ s practice of recording the
clerk’s cogts in the HHA cost center may not be a perfect cost finding methodology. However, it
results in far more accurate methodology than that which results from the Intermediary’ s reclassification.
Significantly, the Board agrees with the Provider, in that, “accuracy” isthe primary objective of the
Medicare cost finding process. 42 C.F.R. 413.24(d)(2)(ii).

The Board dso rgects the Intermediary’ s argument that the HHA A& G cost center, within the
Medicare hospital cost report, is not designed to contain costs such as those of the subject clerk.

As discussed immediately above, the Board finds that the ingtructions for the pertinent cost reporting
forms do not provide sufficient detail to distinguish the administrative and generd nature of the clerk’s
costs from any other A& G cogts that would be charged to the HHA cost center. The Board believes
the Intermediary’ s position regarding this matter is speculative.

Findly, the Board rgects the Intermediary’ s reliance upon HCFA Pub. 15-1 § 2307. Essentidly, the
Intermediary arguesthat in order for aprovider to directly assgn any given cods, it must identify and
directly assgn dl like costs to avoid a duplicate dlocation of overhead. On thisbass, the Intermediary
maintains that its adjustment is proper because the Provider identified and directly assigned the cogts
asociated with the subject dlerk but falled to identify and directly assgn dl other like costs. The
Board, however, finds no evidence in the record to substantiate thisclaim. Clearly, the Intermediary
has not demondtrated that the Provider’ s fallure to directly assign like cogts, or the extent to which the
Provider may have directly assgned any other costs, resulted in a duplication of costs alocated to the
HHA.
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DECISION AND ORDER:

Issue 1- Bad Debts

The Intermediary properly disallowed a portion of the Medicare bad debts claimed by the Provider.
The Intermediary’ s adjustment is modified. The Board orders the Intermediary to modify its adjustment
to alow the bad debts for the four (4) accounts which werein error on the Intermediary’ s workpaper.

| ssue 2-Reclassfication of Home Health Agency Costs:

The Intermediary’ s reclassification of certain salary and related costs from the HHA cost center to the
hospita’ s A& G cost center isimproper. The Intermediary’ s adjustment is reversed.
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